
C*xg"rlrurroly,c,LlTy or RsrnxrtoFr E Lacl'rof'js FoR ArTELLATn Junc ns

To determine rvhether ye#no,elections fcr appe llat* judges are cimtrary lo our Constirutian, the Legislature
nrust ask the tl:rashold question: "Did the Founding Fathers intend tCI limit the power and authoritl' of the
Legislative branch to determine the t5,pe of electians fior appellate judges?" The L*gislature's ansrver to this
question will set n precedent fhst will define the scope of its paw*r {rn many issues for J'ears ts come.

At the core of our C*nstitutian is the premise that, *'hile the Judicial and Ex*cufive trranch*s have lirnited
authoritv, the broadest possible authnrity is r,ested in the Legislative branch. Unless specificalll' allocated
elsert'here, the Founding Falhers intended for all residual power to rest in the Legislature. For a pro"-ision tf
our Constitution to be interpreted as a limitation on the power and authority of the Legislative branch, il must
be both rrpress and unequivacul.

When the Founding Fathers intended to limit the diseretion of the Legislature, they rnade this intenticn clear.
For cxample, the constitutional provisi*ns for the election of the Coverncrt are detailed and specitic. in
contrast. the constitutionalprovision cn t&* election of Supreme C*urtjudges says nnll: "The judges of the
$upreme Cou* shall be e lected by the qualified voters of the state." The Crnstitulion does ni:t specil.v or linrit
the type of electisn ta be selected for judges.

The breadth of the Legislature 's authoriry'to choose the type ofjudicial *leetiens w&s ffne of many issues for
delegates ta the 1977 Constitutional Convention. They had no question about the constitutianalir-"* of retention
elestionsi the $upreme Court had render*d its I97l decisi*n on that ver3' i*sue. How'ever, drlegates rtere
unhappy with the Legislature's 1974 d**ision 10 remove the $upreme C*urt from rete:rtian elections. *nd
pruposed aconstitutinnal amendmEntmandatingmeritselectionard retentirn e Iectians forall appellate judge'
This proposed amendment had broad statewide support. H*wever, lhe retentian election proposal rras
"hundled"with l5crthrrprcposalsintoasinglejudicialarticleandpresentedlovotersqrna"take-it-or-leare-it'-
basis. Sonre of the bundled propcrsals generated intense opposition, such as pmpcsals ta merge court s\ sterns
and thus eliminate clerks and esurt staff statewide. Despite the broad suppart for retention clectiorrs.
r"rpporition to the qontroversial proposals resulted in a negative yote on the nveralljudicial anicle. attd the
Le gis lat ure' s hroad authCIriry rsmai ned unchan ged.

To interpret any Cor"rstitutional provision, it is useful to see if similar language is u:cd elscwhere in the
document. Compar* the brief languagE used by the Founding Fathers regarding $upreme Cr:ud electir,rns to
nearl;r identieal language in another Can*titutional provision. Articlp II, seetion 29 authpriees cities and
counties tCI give credit ta individuals *r c*rporations only "rp*x *n e{ertia* t* be first held hy thc qual(iel
l"$ter,r of such ccunfy, city or town." ?he term uoglection" in this provision could only relbr to a yesi no vote
Thus, the langurgs used bythe Fcunding Fathprs in referringt* electicns for Supreme Court judges can clearll
enc0rnp&ss * yes,rno election"

lL{,rst imp*rtant, though, is to honar the br**d inherent authority accorded ta the Legislaturc b-r- ihe Foundrng
F.ri.hcrs. Ir is trnteworthy thar nc, one-$s oxe*in the d$bats surro::nding elections f*r appe llate juciges has
pointed to any language in the C.onstitutisn that limits the po*,er and authcriry* af the Legislature on this issu*
The reason is simple: there is no such language.

For the Legislature to begin reading into the Constitution limitations that are not st*t*d *xpressly rvould set
a precedenl that *'ould eorrode *e power envisioned for the Legislative branch by the Founding Fathers. 'fhe

Legislature must not accept an interpretation ofthe Constitution that diminishes its lawful porver and authori$',
even if urged ta do so by those r+'ithin its ortn ranks. It is essential to our republic that the Legislature
recognize and embrace the full meastrre of its lawful authoriiJ*.

Llncler our Constitution, the Legislat*re may, in its rrisdom, select thE t-ype *f election that is best suited to the
Judiciary, in*tnding reten{ian ele*tions.

' A*icle ltl, section 2 states rhat the Ssverncr is "chosen by the electars of the CenEral Assrmbly," specifies thal lhe
"person havingthr highest nurnber sf vstes" is Gcvemor, and details prucedures in the svent of a tie Yole or a contesled
election
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HS TO ELECTIOH OF JUDGE$

lrl/e in business believe directty electing judEes would be negafive tar the Sfale of lennessee. Jl
rvau[d Se negartle {or our public canfidence, negaliue for lhe predlcta0irrfy and slabifrfy of fhe
rul* of faw, and it wauld change € proc€ss lfial rs naw working wefl We call an aur Legrslafur*
lo pass /egislaflon reeslablrsfiing tha Judicial $eleclr*r Gomnrission.

Firsd foremosf and ovendingrthe carrasiv* intluence a{ naney.

On Wednesday February 11, 2009, Chief Justice Watlace Jefferson of the Texas Supreme
Caurt told the stata legislature that the pclls *how over 80o/o of Texans believe campatgn
cantribulionc afhsi iudicial decisions. He tcld ther* the corrosiye in{luence of money in judicial
election campaigns has undermined resped for the rule of la$1.

Austin American Slateeman ?/1U89

In West Virginia, a coal bgron spent S3MM in a 20CI4 electio* cycle in one race. The wi*ner later
cast the deciding vole lhrowing out a judgment against the coal baron's company^ The United
$lates Supreme Caurt has agreed tn hear this case.

In Alabama during 2008, more than $5,1Mlrrl was spent on a race for a singte Supreme Court
sest, v*ith $1.sMM of thai coming from cne aut of etate group.

$authern Polilical Report 1 1/03i08

We could go on, but the reality is the ordinary c(izens of the slates in which judges are elected
perceive th*t judicialdecisions are affeeted by campaign contnbutione. The judicial system
cannot maintain the dignity and respect necessary for the trust in the rule of law and the
perception that ardinary citizens, small businesses, medium businessss, rich and poor, powerful
and powerless, Gan at l*ast have a fair chanc* in the judicial system wh*n the people believe it
is corrupted by money.

The cost of state wide campaigning for judicial pcsitions would virtually guaranle* only the very
*ealthy sr very urell connecled cculd run" N0 office in stat* government, except Sovemor, uses
state wide popular electicns as a method of selection, The cost of statewide campaigning runs
into millions, effectively barring all but a very lew from being able to seek to serve on the
appellale esurts. None of the members of sur $uprcme Court now, gll v€ll quaiified and
respected jurists. would likely have been able to seek the high office in which they serve so ably
if Tennessee used elections.

Serond*rfhe corrosrve etrect on tfte pubtic p*rcepti*n of fhe nil* of law

From the founding of this country to the curent time Americans have known the importance
of an ind*pendent" impartial judiciary with judges basing decisions not nn prpular will, but the
rule of law. The popular will is supposed ta find vaice in the Legislative and Execulive branches
of govemment. ln the Judiciary, the rule of law is to be the constant, with the atendant duiy to
protect the Constitulion and the rights protected under the Constitufion. 9irect partisan elections
mean judges would be making decisions with sn eye io the polls and a careful ear open to the
saurces of carnpaign funds. Whether it is true or not, there is *o question the psrception would
h there. That undennines the rrery foundation of aur society that we are a nation o{ law*, not of
men, and ns ane is above the law.



Direct partisan slectrons wsuld lead directly to the perception thai justice can be hought,
breed(ng disre*pect for the rule of lsw, undermining an indep**dent judiciary and threatenrng
the very fsundation of sur democratic socieiy.

Third*what we are dorng is wa*inE

Oon't fix it if it isn't broken, This wisdom applies here. Look at the judges that are servrng on our
Coilrts of Appeale and $upreme Court. These are fins, honorable, wellqualified men and
ulomen. They hand down well reasoned decisions, even the ones I disagree with. They are
thcughtful, echolarly and respected. What we are doing is working.

Janice Holder would not be on lhe $upreme Court if she had to run in a state wide
popular election, in my cpinion. Neither wauld $haron Lee, a lauryer from Madisonville,
Tennetsee. And probably neither would any of the others. The qualities that make a goCId
judge are not the $ame aE the qualities that make a gifted politician. That is not to say one is
bad or another is good- it is tn say they are different. We dc not need judges with the grft of
anticipatrq public opinion or rvhipping up partisan support. We need judges rarith the gift of
understanding the conect rule of law, the importance of prediclability in the law, and fairness
and sven handedness,

What we are doing is working Unlike so many things w€ are doing. this thing is working. Let's
keep doing it.


